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In 2006, the IRS announced a new initiative to ensure that foreign nationals properly file their federal income tax returns.  Failure to file the correct income tax returns could result in a foreign person's incurring deficiencies, interest and penalties, and may jeopardize the foreign national's eligibility to apply for lawful permanent resident status at a later date.  As a paid tax return preparer, you are responsible for helping your client file the correct income tax forms and to properly report income and allowable deductions.  


Tax return preparers should determine whether a foreign student or scholar is a U.S. resident or a nonresident alien individual before they prepare federal income tax returns for such clients.  If a foreign student or scholar is not a U.S. resident, he or she may not file an income tax return electronically or rely on most of the commercial tax return preparation software that is available to taxpayers who are U.S. residents or citizens.  In many cases, a foreign student or scholar should wait until he or she has received a Form 1042-S (usually issued by March 15) from an employer before filing a federal income tax return.  The following discussion provides only the basic rules for determining whether a foreign student or scholar is a nonresident alien individual.


Practitioners should pay careful attention to the rules, especially if they prepare returns for foreign students (and their immediate family members) who have entered the U.S. with an F, J., M, or Q visa and for foreign teachers or scholars (and their immediate family members) who has a J or Q visa.  The status of a foreign national will depend on whether the foreign national is a lawful permanent resident or meets the so-called "substantial presence test."

I.  Filing Status--Why It Matters

A foreign national either is a "U.S. resident" or a "nonresident alien" individual for federal tax purposes.  If a foreign national is a U.S. citizen or a U.S. resident, that person must file Form 1040, 1040A, or 1040-EZ to report his income for the taxable year.  A U.S. resident is subject to federal income tax on his or her worldwide income.


A nonresident alien individual must file Form 1040NR or Form 1040NR-EZ, as well as Form 8843.  A nonresident alien may not:

M
file electronically

M
use any of the tax software products available for filing income tax returns

M
claim the standard deduction (unless the taxpayer is a student from India)

M
claim the earned income tax credit

M
claim the Hope Scholarship Credit or the Lifetime Learning Credit

M
claim an exemption for dependents unless the nonresident alien individual is a resident of Canada, Mexico, South Korea, or a student and a resident of India  (In such cases, special rules apply)

M
file a joint return with a spouse unless the spouse is a U.S. citizen or a U.S. resident

NOTE:  A nonresident alien individual must file a Form 8843 for any year that the nonresident alien individual is present in the U.S., even if the nonresident alien has no income.


On the other hand, a foreign individual may be eligible to exclude a certain amount of wages and/or scholarship income under the terms of an income tax treaty between the U.S. and the nonresident alien individual's country of residence.  All of the information you may need in preparing a federal income tax return for a foreign student or scholar who is a nonresident alien individual can be found at the University of Texas, Austin Website www.utexas.edu/international/taxes/

II.  U.S. Resident or Nonresident Alien?
A.  Lawful Permanent Resident--Green Card Holder

If a foreign national is a lawful permanent resident, i.e., a so-called "green card" holder, the foreign national is a U.S. resident, regardless of the amount of time the individual has spent in the United States and regardless of his or her visa status.

B.  Foreign Students and Scholars--Special Rules

Many foreign students and scholars will be considered to be nonresident alien individuals unless they are U.S. citizens or hold green cards.  A foreign national who does not hold a green card is considered to be a U.S. resident if he or she has been physically present in the U.S. for 183 days or more during the calendar year.  However, foreign students, teachers, and "trainees" may be in "exempt status" and therefore, treated as not present in the U.S. on any day during a calendar year in which they are physically present in the U.S. and meet the requirements under immigration law for their visa status.  Foreign students, teachers and trainees who are in exempt status for 183 days or more during a calendar year generally are treated as nonresident alien individuals for purposes of filing their federal income tax returns.


There is a limit on the number of years a foreign national may claim to be in exempt status as a student or scholar for purposes of the 183-day test.  For 2007, a foreign student who is not a U.S. citizen and does not have a green card generally is a nonresident alien individual if he or she has an F, J, M, or Q visa and has not been present in the U.S. as a student for more than five calendar years, including 2007.  Thus, for example, if a foreign student who has an F-1 visa first entered the U.S. in 2003 or later and has complied with all of the requirements for holding an F-1 visa, the student will be a nonresident alien individual.  If a student has an F, J, M, or Q visa and been present in the U.S. for more than five years as a student, the student may still be treated as a nonresident alien if the student has not applied for a green card and states on Form 8843 that he or she does not intend to permanently reside in the U.S.  A foreign student may prove that he or she does not intend to permanently reside in the U.S. by showing that he or she has a closer connection to a foreign country than to the U.S.  To establish that a foreign student has a closer connection to a foreign country than to the U.S., the student must file Form 8840.


A foreign teacher or trainee generally is a foreign national who has a J visa and has come to the U.S. to teach or learn.  A foreign teacher or trainee (sometimes collectively referred to as a "foreign scholar") who holds a J visa, is not a citizen of the U.S., and does not hold a green card will be a nonresident alien individual if the foreign scholar was in exempt status as a student or scholar for the calendar year in question and during fewer than two calendar years during the previous six years.  Thus, for example, if a foreign scholar holds a J visa and was not present in the U.S. in an exempt status as a foreign student or scholar before 2006, the foreign scholar may be a nonresident alien individual.  However, if the foreign scholar was present in the U.S. and in exempt status as a student or scholar during the calendar year 2007 and on any day during two or more calendar years from 2001 through 2006, then the foreign scholar may not claim exempt status on any day in 2007.  In such a case, the foreign scholar will be treated as a U.S. resident if the foreign scholar is treated as a U.S. resident under the "substantial presence test."

C.  The Substantial Presence Test

A foreign national is a U.S. resident in any calendar year in which the foreign national is physically present in the U.S. for any portion of any day if the days of presence in the U.S. total 183 or more.  The 183-day test sometimes is referred to as the "substantial presence test."

1.  The "Strong Form" of the Substantial Presence Test

The substantial presence test has a "strong form" and a "weak form."  Under the strong form of the test, a foreign national is a U.S. resident if the foreign national was physically present during the year in question for 183 or more days.  If a foreign national is present in the U.S. for at least 183 days during any calendar year, that person is a U.S. resident, and no further inquiry is required.

2. The "Weak Form" of the Substantial Presence Test 


A foreign national may be considered a U.S. resident under the weak form of the substantial presence test if the foreign national was not present in the U.S. for 183 days or more.  Under the weak form of the substantial presence test, a foreign national will be considered a U.S. resident if the foreign national satisfies two tests.  The first test is met if the foreign national was present in the U.S. for 31 days during the calendar year under consideration and a total of 183 days during a three-year period, including the calendar year under consideration and the two previous calendar years.  However, if a foreign national satisfies the 183-day test of the weak form of the substantial presence test, the foreign national will not be considered a U.S. resident if the foreign national has a tax home in a foreign country and establishes that he or she has a closer connection to the foreign country in which the individual has a tax home.

Part 1--The 183-Day Test

A foreign national may be a U.S. resident under the weak form of the substantial presence test if the foreign national was present in the U.S. during the calendar year in question for at least 31 days and the sum of the number of days on which the foreign national was present in the U.S. during the calendar year in question and the two preceding calendar years (when multiplied by the applicable multiplier under the following table) equals or exceeds 183.  In counting the days of presence under the weak form of the substantial presence test, the following multipliers apply:

In the case of days in:
The applicable 


multiplier is:
Current year 
1

1st preceding year
1/3

2nd preceding year
1/6

Example.  Maria is a citizen and resident of Honduras.  Maria is present in the U.S. and holds an H1-B visa.  Maria first entered the U.S. in 2005.  During 2005, Maria was present in the U.S. for a total of 120 days.  During 2006, Maria was present in the U.S. for a total of 150 days.  During 2007, Maria was present in the U.S. for a total of 120 days.  Maria may be considered a U.S. resident under the weak form of the substantial presence test in 2006 and 2007.  

  For 2005, Maria does not meet the strong form or the weak form of the substantial presence test because Maria was present in the U.S. for only 150 days (less than 183 days) and was not present in the U.S. during any of the two prior years (2004 and 2003).


For 2006, Maria meets the number-of-days requirement under the weak form of the substantial presence test.  In 2006, Maria was physically present the U.S. for 2006, Maria was present in the U.S. for 150 days (which is more than 31 days).  Each of the 150 days Maria was present in the U.S. in 2006 will count as a full day of presence in the U.S.  In addition, Maria will add 40 days of presence from 2005 (1/3 of the 120 days she was present in the U.S. during 2005).  Thus, under the weak form of the substantial presence test, Maria will be treated as having been present in the U.S. in 2006 for 190 days (150 days in 2006 + 120 days/3 in 2005).


For 2007, Maria meets the number-of-days requirement under the weak form of the substantial presence test.  Maria was physically present in the U.S. for a total of 120 days.  Because Maria was present in the U.S. for at least 31 days in 2007, she must also count her days of presence in 2006 and 2005 for purposes of determining whether she meets the weak form of the substantial presence test in 2007.  Under the weak form of the substantial presence test, Maria is treated as having been present in the U.S. in 2007 for a total of 190 days (120 days in 2007 + 50 days in 2006 (150 days/3) + 20 days in 2005 (120 days/6).

Part 2--The Tax Home/Closer Connection Test

A foreign national who meets the number-of-days requirement for residency status under the weak form of the substantial presence test will not be treated as a U.S. resident if he can establish that he has a tax home in a foreign country and a closer connection to the foreign country in which the foreign national has a tax home.  To establish a closer connection to a foreign country, the foreign national must file Form 8840.

Tax Home

For purposes of the weak form of the substantial presence test, an individual is treated as having a "tax home" in a foreign country if the individual's regular or principal place of business is located in that country.  If the individual has no regular or principal place of business because of the nature of the individual's business or because the individual is not engaged in carrying on a trade or business, then the individual's tax home is the individual's regular place of abode in a real and substantial sense.  Thus, for example, a foreign student who has met the weak form of the substantial presence test in any year will be treated as a U.S. resident if the student is not in exempt status and has a regular place of abode in the U.S.

Closer Connection to the Tax Home

For purposes of the weak form of the substantial presence test, an individual is considered to have a closer connection to a foreign country than the U.S. if the individual has more significant contacts with the foreign country than the U.S.  The facts and circumstances to be considered in determining whether an individual has a closer connection to a foreign country than the U.S. include, but are not limited to the following:

M the location of the individual's permanent home;

M the location of the individual's family;

M the location of personal belongings, such as automobiles, furniture, clothing and jewelry owned by the individual and his or her family;

M the location of social, political, cultural, or religious organizations wit which the individual has a current relationship;

M the location where the individual conducts his or her routine personal banking activities;

M the location where the individual conducts business activities (other than the individual's tax home);

M the location or jurisdiction in which the individual holds a driver's license;

M the location of the jurisdiction in which the individual votes;

M the country of residence designated by the individual on forms and documents; and

M the types of official forms and documents filed by the individual, such as Form 1078 (Certificate of Alien Claiming Residence in the United States), Form W-8 (Certificate of Foreign Status, or Form W-9 (Payee's Request for Taxpayer Identification Number).

D.  Others in Exempt Status

A foreign national is in exempt status (and therefore does not count as days of presence in the U.S.) on any day during which the individual is a foreign diplomat or an employee of an international organization and his or her immediate family members (spouse and children under age 21 who reside with the foreign national).  A foreign national who is unable to leave the U.S. as he or she had planned because of a medical condition that arose while the individual was in the U.S. also is in exempt status for purposes of the substantial presence test during the period that he or she was unable to leave the U.S. because of the medical condition and while the individual intended to leave the U.S.  In addition, the following foreign nationals are in exempt status for purposes of the substantial presence test on any day if the foreign national: (1) regularly commutes to work in the U.S. from a place of residence in Canada or Mexico and returns to the individual's residence in Canada or Mexico within a 24-hour period; (2) is a professional athlete who is temporarily present in the U.S. to compete in a charitable sports event; or (3) is temporarily present in the U.S. as a regular member of a crew of a foreign vessel engaged in transportation between the U.S. and a foreign country or U.S. possession unless the individual otherwise engages in any trade or business in the U.S. on that day.   A discussion of the rules for foreign nationals who qualify for exempt status under any of the foregoing rules is beyond the scope of this article.

III.  Check-List for Foreign Students and Scholars to Determine Residence

The following is a list of questions to ask to determine whether a foreign student or scholar is a U.S. resident or a nonresident alien individual for purposes of filing a federal income tax return.

1.  Are you a U.S. citizen?  If "yes," you are a U.S. resident.

2.  Do you have a "green card?"  If "yes," you are a U.S. resident.

3.  Are you married to a U.S. citizen or a U.S. resident?
M If "yes," you may file a joint federal income tax return with your spouse and be treated as a U.S. resident.

4.  Did you enter the U.S. with an F, J, M, or Q visa?  If "yes," answer the following questions:

5.  Are you a full-time student?  

M If "no," determine whether you are a U.S. resident by applying the substantial presence test.

M If "yes," 

Have you been a full-time student in the U.S. for more than 5 calendar years?

M If "no," you are an exempt individual for purposes of the substantial presence test and likely to be a nonresident alien individual.

M If "yes"

Have you filed a request for a green card?  

M If "yes," you are a U.S. resident.

M If "no," 

Do you intend to permanently reside in the U.S.?

M If "yes," you are a U.S. resident.

M If "no," attach a statement to Form 1040NR-EZ or Form 1040NR-EZ explaining that you do not intend to permanently reside in the U.S. and that you have a closer connection to a foreign country.  In such a case, you are an exempt individual for purposes of the substantial presence test.

6.  Are you a teacher or trainee?

A teacher or trainee is a person other than a student who has a J visa and has come to the U.S. to teach or learn rather than for employment, business, economic opportunity, pleasure, personal or family reasons, political stability, or other reasons.

Are you in substantial compliance with your visa?

M If "yes"

Have you been in the U.S. in exempt status as a student, teacher, or trainee for any part of 2 out of the preceding 6 calendar years?

M If "no," you are an exempt individual for purposes of the substantial presence test

If "yes" 

Were you exempt as a student, teacher, or trainee for any part of 3 (or fewer) of the previous 6 calendar years, AND did a foreign employer pay all your compensation during the tax year in question, AND did a foreign employer pay all of your compensation during each of the preceding 6 years you were present as a teacher or trainee?

M If "yes," you are an exempt individual for purposes of the substantial presence test

M If "no," you must determine whether you were a U.S. resident by applying the substantial presence test.

 
Note for filing a Louisiana income tax returns:  The rules for determining an individual's status as a resident or nonresident for purposes of filing Louisiana income tax returns differ from the federal income tax rules.  An individual must file a Louisiana income tax return as a resident of the state if the individual was domiciled, resided in, or had a permanent place of abode in Louisiana during the tax year in question.  In many cases, a foreign national who is considered to be a nonresident alien individual for federal income tax purposes will be considered a resident of Louisiana for Louisiana income tax purposes.






